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Lawyer-Client Privilege Latest News

The Supreme Court of India has reinforced the lawyer-client confidentiality privilege under Section 132 of
the Bharatiya Sakshya Adhiniyam (BSA), 2023.
The apex court issued directions to prevent investigating agencies from summoning advocates
representing accused persons—except under specific legal exceptions. 
This judgment upholds constitutional protections against self-incrimination and ensures that
professional confidence between advocates and clients remains sacrosanct.

Background and Case Origin

The case stemmed from an appeal against a Gujarat High Court order which refused to quash a police
summons to a lawyer in a loan dispute.
The issue gained prominence after the Enforcement Directorate (ED) summoned senior advocates in
cases involving their clients, prompting a suo motu intervention by the Supreme Court.
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The ED later withdrew its notices, but the Court chose to address the recurring problem of investigating
agencies summoning advocates.

Key Judicial Observations

Upholding the advocate-client privilege:
The Court emphasized that the facts or circumstances of a crime or the content of an FIR cannot be
sought from an advocate representing an accused.
Such attempts reflect the failure of the investigating agency to independently gather evidence.
Section 132 of BSA mirrors constitutional protection under Article 20(3) — protection against self-
incrimination.

Role of the investigating agencies:
The onus lies on investigators to find independent evidence of guilt.
Summoning lawyers to disclose client information violates professional confidence and infringes
fundamental rights.

Judicial criticism of the High Court:
The Gujarat High Court’s refusal to quash the summons was termed “flawed and erroneous”,
amounting to abdication of inherent powers.
The SC cautioned “gallant investigating officers” against impulsive transgressions into privileged
communication.

Statutory References and Legal Basis

Section 132, BSA 2023: Protects professional communication between advocate and client; privilege
belongs to the client.
Sections 175 and 179, Bharatiya Nagarik Suraksha Sanhita (BNSS) 2023: Do not empower
authorities to compel disclosure of privileged lawyer-client communication.
Section 94, BNSS 2023: Governs production of digital devices—must be produced before the jurisdictional
court.
Section 528, BNSS 2023: Allows judicial review of summons issued to advocates.
Section 134, BSA 2023: Protects communications to legal advisors (applicable to in-house counsels).

Supreme Court’s Key Directions

Protection from summons: Investigating Officers or SHOs cannot summon advocates representing
accused persons to obtain case details, except under valid exceptions of Section 132.
Conditions for valid summons: Any summons must –

Explicitly state the exception invoked under Section 132.
Receive written consent and satisfaction of a superior officer (SP rank or above).
Be subject to judicial review under Section 528 of BNSS.

Digital device protocol: If a digital device is required – 
It must be produced before the jurisdictional court.
The court must hear the advocate and client, protecting data of other clients.
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Examination shall occur in the presence of the advocate, client, and technical expert.
Scope of privilege:

The privilege extends to advocates engaged in litigation or non-litigious matters.
In-house counsels are not covered under Section 132 but protected under Section 134 for
employer-legal advisor communications.
Documents in the possession of an advocate are not privileged unless they contain confidential
communications.

Significance of Judgment

Reinforcement of constitutional morality:
Strengthens Article 20(3) protections against self-incrimination.
Upholds Rule of Law and due process in criminal investigation.

Recognition of the advocate’s role: 
The judgment highlights the “sublime and profound role” of advocates in defending individual
liberty and maintaining justice.
Reaffirms the sanctity of the legal profession as an essential component of democracy.

Way Forward

Training for investigating officers: Regular sensitization on legal privileges and constitutional limits to
ensure lawful investigation.
Codified SOPs for digital evidence: Clear guidelines for obtaining and handling lawyers’ digital devices to
prevent privacy breaches.
Judicial oversight mechanisms: Strengthening pre-approval processes for issuing summons under
exceptions to maintain accountability.
Protection for legal professionals: Bar Councils and legal associations should monitor misuse of
summons and intervene proactively.

Conclusion

The Supreme Court’s verdict in this case marks a significant reaffirmation of the lawyer-client privilege as
a cornerstone of India’s criminal justice system. 
By insulating advocates from undue pressure and illegal summons, the Court safeguards both
professional ethics and the constitutional rights of accused persons. 
The decision not only reinforces faith in the rule of law but also sets a precedent ensuring that investigations
respect the dignity and independence of the legal profession.
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